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3. But the mischiefs which are inseparable from
the scheme have already manifested themselves in
notable ways. The Legislature has been unceasingly
assailed with projects for amendment. Some of
these have been well-founded, and others, doubtless,
without merit. It is a misfortune to live under
erroneous law. It is scarcely worse to live under
laws liable to annual change. The worst result,
however has attracted the attention of the learned
Professor Pomeroy, so well known to our profession
by his numerous treatises. The courts are obliged,
where it is found that the code has changed the pre-
existing law, to follow the code, although against
their will. The departures may be so slight at first
as not to prompt a resort to the Legislature for
amendment; but they tend gradually to become
wider and deeper and this result has proceeded so
far in California as to threaten a wide divergence
from the law as settled in other states. Professor
Pomeroy became alarmed at these symptoms and
called public attention to them in a series of articles
published in a leading law journal. He suggested a
remedy which, in my opinion, is likely to be adopted
sooner or later wherever a codified law is admin-
istered. We all know that when the courts of
common law in the infancy of legislation came to be
called upon to interpret statutes, they soon displayed
their wisdom by hitting upon the now familiar rule
that statutes in derogation of the common law are
to be strictly construed. The effect of this was to
establish the doctrine that if any particular case did
not clearlv fall within the statute, the common law